I. INTRODUCTION
In Department of Revenue of Montana v. Kurth Ranch,' the Supreme Court addressed whether the punitive nature of Montana's Dangerous Drug Tax constituted a second punishment for double jeopardy purposes. 2 The Court held that the standard it announced five years earlier in United States v. HalpeyB for determining whether a civil penalty constituted a second punishment did not apply in the case of a tax. 4 Nonetheless, the Court found that Montana's Dangerous Drug Tax violated the prohibition against double jeopardy because the Act had an obvious deterrent purpose and imposed a high tax rate predicated on the commission of a crime based on goods which the taxpayer no longer possessed. 5 The Court left open the possibility that the State of Montana could assess a tax of the same or even greater magnitude under its statutory scheme if brought in the same proceeding as the criminal sanction. 6 It further left open the possibility that, if the tax preceded the criminal prosecution, the Double Jeopardy Clause would bar the criminal prosecution. 7 This particularly unsatisfying result raises the question of whether there is a better analysis to apply than double jeopardy.
This Note explains the confusion surrounding the multiple punishment and multiple prosecution aspects of traditional double jeopardy protection. Then, this Note argues that the Supreme Court inappropriately expanded the scope of the DoubleJeopardy Clause by ignoring the distinction between multiple punishments and prosecutions to compensate for some of the Clause's limitations. This Note then concludes that the Supreme Court did not need to expand double jeopardy protection, because other areas of the Constitution already adequately compensate for these limitations. The Court could have achieved more satisfying and practical results by first acknowledging the limits of Double Jeopardy protection, and then turning to the Excessive Fines Clause for additional protection.
II. BACKGROUND A. DRUG TAXES GENERALLY
Essentially, a drug tax allows the government to collect from the "taxpayer," in a civil action, an amount which it calculates as a function of the street value of the substances in the taxpayer's possession or a flat fee per unit of the substance. Until 1969, the federal government taxed the transfer of marijuana pursuant to the Federal Marijuana Tax Act. 8 In Leary v. United States, 9 however, the Supreme Court declared certain provisions of the Act unconstitutional on self-incrimination grounds 10 and set the stage for the Act's repeal in 1970. Many states implemented their own versions of the federal drug tax, but carefully structured their legislation to avoid the self-incrimination problems that led to the downfall of the federal tax."
At least twenty-six states have, at one time or another, enacted some form of a dangerous drug tax. 12 These tax provisions usually take one of three forms: (1) tax stamps; (2) excise taxes; or (3) licensing fees.
Tax stamps constitute the most popular method of assessing the drug tax. Under this scheme, the dealer must purchase stamps prior Each of these prohibitions protects a distinct interest. 22 The protection against multiple prosecutions assures the finality of the first prosecution. 23 As the Court noted in Green v. United States, 24 the multiple prosecutions prohibition prevents a state from making "repeated attempts to convict an individual for an alleged offense, thereby subjecting him to embarrassment, expense and ordeal and compelling him to live in a continuing state of anxiety and insecurity ... .,, 25 On the other hand, the prohibition against multiple punishments protects the defendant's interest in avoiding multiple penalties by ensuring that the penalty imposed does not exceed that which the legislature has authoized. Until recently, the Supreme Court frequently ignored the distinction between these two interests. 27 As a result, much of the double jeopardy jurisprudence remains jumbled and haphazard. 28 Prior to Missouri v. Hunter, 2 9 the Supreme Court applied the test announced in Blockburger v. United States 3 0 to both multiple prosecutions and multiple punishment cases. According to this standard, a statute which authorizes a second punishment or prosecution -will pass double jeopardy scrutiny only if each statutory provision "requires proof of a fact which the other does not." 3 '
In Hunter, the Supreme Court first acknowledged that courts must apply separate tests to evaluate each of these interests for double jeopardy purposes. 3 2 The state had charged and sentenced the defendant in Hunter in one proceeding with "armed criminal action" and "first-degree robbery." 3 3 In short, the Supreme Court held that the cumulative punishments did not violate double jeopardy, even though the statutes proscribing this conduct could not pass the Blockburger test.M 4 In announcing a new standard for multiple punish- The multiple prosecutions standard differs where the second state action is civil or not overtly criminal in nature.3 8 Here, a court must first address the question of whether the second proceeding constitutes a second criminal prosecution. 3 9 In Kennedy v. Mendoza-Martinez,4 the Supreme Court first examined the difference between criminal proceedings-which serve punitive purposes-and civil proceedings-which serve other, non-punitive interests. 4 ' Factors relevant to determining when a nominally "civil" proceeding becomes a "criminal" prosecution for double jeopardy purposes include: (1) whether the so-called "civil" proceeding involves an affirmative disability or restraint; (2) whether any sanction through the proceeding has historically been regarded as punishment; (3) whether liability under the proceeding arises only after a finding of scienter; (4) whether the proceeding promotes the traditional alms of punishment-retribution and deterrence; (5) whether the sanction imposed relates to behavior already established as a crime; (6) whether the proceeding has any non-punitive purpose; and (7) whether the proceeding imposes an excessive sanction in relation to its non-punitive purpose. 42 If a court applies these factors and finds that the civil proceeding constitutes a second criminal action, it must then apply the Blockburger rule to evaluate the elements of each proceeding.
The Court later augmented the Kennedy standard in United States v. Ward1 3 when it held that, in evaluating multiple prosecution cases, courts must first address a separate threshold question before raising bery" could not pass the Blockburger test because the elements of each offense were substantially the same. Id.
the seven Kennedy factors. 44 Specifically, a court must first determine whether the legislature either expressly or impliedly indicated a preference for either the "criminal" or "civil" labels. 4 5 If the legislature intended to use the "civil" label, a court should apply the Kennedy factors to determine whether the action operates as a criminal prosecution notwithstanding that label. 6 In evaluating these factors, "only the clearest proof could suffice to establish the unconstitutionality of a statute" for double jeopardy purposes. 4 In Halper, the Supreme Court announced a standard for determining when a civil penalty constitutes a second punishment for double jeopardy purposes. 5 1 Halperinvolved violations of the criminal false claims statute, 52 which imposed criminal sanctions as well as a civil penalty of $2000 for each violation. 5 3 The United States had charged the defendant with making sixty-five separate claims for reimbursement of twelve dollars from the government for medical services rendered which were, in fact, worth only three dollars.
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After the court in the criminal case sentenced the defendant to two years imprisonment and fined him $5000, 55 66 The Montana Act allows the DOR to levy a tax on possession or storage of certain dangerous drugs. 67 According to DOR regulations, promulgated under the Montana Act, the arresting officer must file the drug tax return within seventy-two hours of the arrest. 68 This return, which the taxpayer may or may not have signed, must contain an itemized list of the quantities and types of drugs seized.
69
The Montana Act also provides the following formula for calculating the tax: on the harvested marijuana, live plants, hash tar, and hash oil. 7 1 On 9 September 1988, the Kurths filed a voluntary petition for bankruptcy reorganization. 7 2 In response, the DOR filed a claim with the trustee in bankruptcy for the total assessment. 73 The Kurths objected to the claim on the basis that (1) the tax calculations were arbitrary and capricious and (2) the tax violated the Fifth Amendment proscription against double jeopardy. 74 The bankruptcy court disallowed the DOR's claim based on state law and double jeopardy grounds. 75 The court first invalidated the taxes on hash tar, hash oil, and live plants as a matter of state law because the DOR had no basis for determining the fair market value of these items. 76 The court held that a tax based on ten percent of an unascertainable market value was arbitrary and capricious. 77 Second, with respect to the remaining $181,100 tax on harvested marijuana, the court determined that, while the amount was not arbitrary or capricious, 7 8 the tax violated the prohibition against double jeopardy. 79 In support of this conclusion, the court relied principally on the reasoning in United States v. Halper. 8 " The court found that the tax, while purporting to raise revenue, in effect constituted a second criminal punishment. 75 Id. at 76. 76 Id. at 69. Under Montana law, a court reviewing a tax will not substitute its judgement for that of DOR officials in evaluating the tax, but the court "will intercede.., when it appears that the valuation fixed by the taxing officials is so grossly excessive as to amount to arbitrary action or to be inconsistent with the exercise of an honestjudgment." Id. [Vol. 85 its collection. 8 2 The court noted that the tax served the traditional goals of punishment-deterrence and retribution-and did not relate to the recovery of the actual costs the government incurred in investigating and prosecuting the Kurths. 83 The DOR did not appeal the bankruptcy court's decision that the taxes on hash tar, hash oil, and live marijuana plants were arbitrary and capricious. 8 4 It did, however, appeal to the District Court of Montana the decision that the $181,100 tax on harvested marijuana violated the Kurth's double jeopardy protection. 85 The district court affirmed the judgment of the bankruptcy court relying on identical reasoning. 8 6 On appeal, the Ninth Circuit also affirmed, 87 but changed the reasoning slightly. The Ninth Circuit held that the penalty was punitive in nature, not because it did not fairly approximate the costs that the government incurred, but only because it served the traditional aims of punishment, namely, retribution and deterrence. 88 
Rejecting the Halper Standard
The Court began with the premise that the government may use criminal fines, civil penalties, civil forfeitures, and even taxes to generate funds, deter certain types of behavior, or impose burdens on individuals. 93 However, the Court noted that the particular label that the legislature has attached to each of these mechanisms does not alone determine the sanction's true criminal or civil nature. 9 4 For example, the Court recognized that a sanction nominally designated as a civil sanction might effectively impose a criminal punishment. 95 Therefore, as the Court concluded, it must always focus upon whether the sanction constitutes a second punishment, not the label which the legislature has placed upon it.96
Justice Stevens began his analysis by describing the standard the Court had articulated five years earlier in Halper for determining when a civil penalty may effectively serve as a second punishment for double jeopardy purposes. 97 According to this standard, a civil penalty may act as a second criminal punishment when it would be unfair to characterize it as remedial. 98 Relying on the distinction between a civil penalty and a tax, Justice Stevens rejected the Halper analysis, because Halper involved only a civil penalty and not a tax. 99 The Court concluded that taxes fundamentally differ from other mechanisms in that they have a revenueraising purpose. 100 Civil penalties, on the other hand, serve to restore the government to its prior position. 10 1 According to the Court, Halpers analysis of the relationships between the costs incurred by the government and the penalty assessed did not address the question of whether a tax may act as a second punishment because, unlike civil penalties, taxes do not serve a remedial purpose. 
Formulating a New Standard
After disposing of the Halper line of reasoning, the Court devel- First, Justice Stevens found the high tax rate of Montana's Dangerous Drug Tax relevant to determining its nature as a second punishment. 0 4 Montana taxed the various types of marijuana seized from the Kurths at an average rate of 400% of their street value, which the Court found unrivaled when compared to taxes assessed on legal goods. 10 5 The Court noted that while the tax rate alone did not determine the nature of the tax, the 400% figure was at least consistent with the aims of punishment'1 0 6
Second, the Court found the tax's obvious deterrent purpose consistent with a punitive sanction, but also not solely dispositive.' 0 7
The Court noted that Montana implemented the tax, at least in part, to deter the possession of marijuana and to provide for anticrime initiatives by burdening violators.' 0 8 The DOR argued that governmental bodies properly impose many taxes, such as those on cigarettes or alcohol, to deter certain conduct, criminal or otherwise. 10 9 To address this argument, the Court drew a distinction between three types of taxes."1 0 First, the government imposes purely deterrent taxes on illegal activities, such as the possession of marijuana, to control behavior. 1 " Second, the government imposes purely revenue-raising taxes, such as income taxes, despite their effects on behavior to fund general governmental operations. 112 Third, the government can establish a "mixed-motive" tax, such as the one imposed on cigarettes, "both to deter behavior and raise money." 1 3 With respect to this latter category, the government must balance its interest in deterring the disfavored behavior-for example, smoking-against any benefits of the product "such as creating employment, satisfying consumer demand and generating tax revenues" that may outweigh the harm that the product causes." the basis for a "mixed-motive tax." 115 The "revenue" raising justification vanishes because increasing the amount of the criminal penalty may equally serve the same function. 11 6 Without this justification, the only remaining motive for the tax is deterrence. 117 The Court emphasized that the high rate of tax and obvious deterrent purpose do not, by themselves, indicate that the tax assumed a punitive character." l 8 Because the Court had previously challenged the legitimacy of each of these two factors alone, the Court added two more factors to consider in conjunction with the others.n 9 ,.
As the third factor, the Court noted that when the liability for the tax arises only following the commission of a crime, the tax may amount to punishment. 120 Applying this factor to Montana's Dangerous Drug Tax, the Court concluded that not only does Montana's statutory scheme predicate liability on criminal activity, but the assessment itself and the obligation to file the tax return do not arise until the state arrests an individual for the very conduct that gives rise to the tax. 121 Fourth, the Court noted that the DOR assesses the tax based on possession or storage of goods which the taxpayer no longer possesses. 122 Since this method of taxation "departs so far from normal revenue laws" and applies only with respect to criminals, the tax has an "unmistakable punitive character."
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In closing, Justice Stevens reiterated that the Halper standard did not apply to the present case because taxes stand apart from civil penalties.' 24 He speculated, however, that even if Halper had been appropriate, the tax would still have been considered a second punishment, because Montana presented no evidence of the costs it incurred in investigating, arresting, and prosecuting the Kurths to justify the amount of the tax it imposed upon them. 125 Id. According to the Halper standard, the purpose of a civil sanction is to allow the government to recover the costs it incurred as a result of investigating and prosecuting the activity. Since it may be difficult if not impossible to estimate these costs, the government
B. CHIEF JUSTICE REHNQUIST'S DISSENT
In his dissent, ChiefJustice Rehnquist agreed that the Halper line of reasoning did not apply to a tax statute. 126 ChiefJustice Rehnquist also agreed that the proper inquiry is whether the tax has the effect of imposing a second punishment for double jeopardy purposes. 1 27 He objected, however, to the "hodgepodge of criteria-many of which have been squarely rejected by our previous decisions"-that the Court employed to evaluate the tax's punitive character.
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Specifically, ChiefJustice Rehnquist argued that the high rate of taxation or obvious deterrent purpose do not lend any support to the conclusion that the tax is punitive in nature. 129 He cited cases, which the Court mentioned only in passing, to indicate that the unlawfulness of an activity does not prevent its taxation and to show affirmatively that the Court has upheld taxes with purely deterrent purposes in the past'°3 0 Chief Justice Rehnquist cited precedent which contradicted the Court's proposition that a tax on illegal activities cannot exist as a "mixed-motive tax." 13 1
Next, Chief Justice Rehnquist disputed the Court's conclusion that Montana conditions tax liability on the commission of a crime.1 3 2
He claimed that the requirement that the arresting officer file the tax return within seventy-two hours of an individual's arrest "merely acknowledges the practical realities involved in taxing an illegal activity."' 3 3 Chief Justice Rehnquist further argued against the relevance of the final factor of the Court's standard-that the taxpayer no longer possesses the goods being taxed: "[slurely the Court is not suggesting that the State must permit the Kurths to keep the contraband in order to tax its possession." Where the amount of penalty bears no rational relationship to these costs, the penalty may lose its non-punitive characteristic-cost recovery-and perform the functions of punish- Finally, Chief Justice Rehnquist attacked the Court's conclusion that the tax rate is "unrivaled" by other taxes. 13 5 In comparison to cigarette taxes, for example, the 400% rate is not that extraordinary given the traditional deference to the state legislatures in the area of taxation and the fact that large portions of the illegal drug trade will escape taxation.' O'Connor applied an analysis similar to that in Halper. 13 8 Justice O'Connor agreed with Justice Scalia's dissent that a "civil proceeding following a criminal prosecution simply is not a second jeopardy'," but recognized that a state may try to mask a criminal punishment under the guise of a civil sanction to circumvent protections afforded in the Bill of Rights. 13 9 As such, double jeopardy scrutiny may apply to any civil sanction if it exacts a punishment. 1 40 Justice O'Connor adopted the standard that both the lower courts and the Court in Halper used-that the sanction may become punitive when the amount of the tax is "'overwhelmingly disproportionate"' to the costs incurred by the government as a result of the unlawful behavior. 141 Justice O'Connor reached the opposite result, however, by finding the amount of tax in the instant case reasonable in light of the huge costs that the state incurs to detect, investigate, and prosecute drug offenders. 14 2 Justice O'Connor introduced "readily available statistics" from the Bureau of Justice Statistics and the Montana Board of Crime Control to show that the state and federal governments spent approximately $27 billion in 1991 for drug enforcement and that Montana could directly attribute at least $120,000 to the "apprehension, prosecution, and incarceration" of the Kurths alone. 143
Justice O'Connor posited that, given the impracticability of attempting to determine the exact costs attributable to each drug-related offense, the Court should allow Montana to exact liquidated damages. 4 47 Justice O'Connor explained that her application of the Halper standard produced a different result from the lower courts because those courts misplaced the burden of demonstrating that the tax approximated costs incurred by the State. 1 48 The Ninth Circuit held that "allowing the state to impose this tax, without any showing of some rough approximation of its actual damages and costs, would be sanctioning a penalty which Halper prohibits." 49 Justice O'Connor argued that this standard prematurely places the burden of proof on the State to justify its tax. 150 According to the holding in Halper, the defendant must first make some showing that no rational relationship exists between the amount of the sanction and the costs incurred by the government.' 5 ' If the defendant meets this requirement, the burden then shifts to the State to justify the amount of the sanction.' Justice Scalia noted that legislation that imposes two sanctions for the same conduct has been common throughout American history, including the period when the drafters of the Fifth Amendment submitted it for ratification. 15 6 Justice Scalia found it implausible that the drafters of the Double Jeopardy Clause would prohibit second punishments as they simultaneously enacted legislation authorizing those types of sanctions.1 57 Justice Scalia traced the long-standing, mistaken belief, relied upon by the Court, that the Double Jeopardy Clause protects against second punishments to Ex Parte Lange. 158 The Supreme Court decided that case, which involved both a prison term and a fine for theft of mail bags, not on double jeopardy grounds, but purely based on statutory construction.' 5 9 The statute in Lange authorized a maximum prison sentence of two years ora maximum fine of $2000. 160 Since the lower court had imposed both, the sanctions violated the letter of the statutory authorization. 16 ' Due process assures that a sentencing court may impose punishment only to the extent the legislature authorized it. 162 While the decision in Lange addressed both the common law and double jeopardy arguments in dicta, " [i] Justice Scalia reasoned that, since it does not matter whether the government imposes the punishment through a criminal or civil forum, the Double Jeopardy Clause, as employed in Halper, merely duplicates other constitutional protections.' 6 6 Justice Scalia argued that where a sanction has the effect of a punishment, the Due Process Clause requires that the punishment lie within the legislatively authorized bounds. 167 The Cruel and Unusual Punishments Clause and the Excessive Fines Clause ensure that the legislature does not authorize unreasonable bounds. 168 Thus, the Double Jeopardy Clause affords no punishment protection which these clauses of the Constitution do not already adequately provide. 169 Doublejeopardy merely prevents a prosecutor from bringing additional charges in a later proceeding. 7 0
Justice Scalia found the misconception that doublejeopardy protects against a second punishment particularly problematic, because the sequence of the punishments should not matter.' 7 ' Under this misconception, where a governmental body had already imposed a civil punishment, the Double Jeopardy Clause would certainly bar future criminal proceedings. 7 2 By relying instead on the Due Process Clause, Justice Scalia avoided this problem. 173 He concluded that once a court determines that a state imposed a criminal tax through a civil proceeding, such assessment would violate all of the criminal procedure protections' 74 of the Fifth and Sixth Amendments, including the Due Process and Double Jeopardy Clauses.' 7 5 On this basis, the Court would invalidate the tax irrespective of whether it had followed a criminal prosecution, without relying on double jeopardy analysis. (1) In a criminal trial, liability must be determined by a jury, not by administrative agency, (2) In a criminal trial, the court may not direct a verdict against the defendant; (3) In a criminal trial, the government must prove guilt beyond a reasonable doubt; (4) In a criminal trial, the government may not appeal from an adverse decision.
Id. (citations omitted).
175 Id. (ScaliaJ., dissenting). 
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perpetuated by the Halper decision and stemming from the punishment/prosecution misunderstanding explains in part the Court's decision. This Note argues that if the Court had separately applied the Hunter multiple punishments rule and the Kennedy-Ward rule for multiple prosecutions, it would have reached a different conclusion on the double jeopardy issue. Instead, by confusing the two doctrines, the Court attempted to merge the two rules into a hybrid multiple punishment rule that selectively incorporated elements of the Kennedy test into punishment analysis. This type of jurisprudence, also employed in Halper, has clouded the double jeopardy issue further and obscured the punishment-prosecution distinction.
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This Note further argues that the Court could have applied the Excessive Fines Clause of the Eighth Amendment to supply the additional protection not afforded by the Double Jeopardy Clause. Under Excessive Fines analysis, the Court could still have invalidated the tax assessed against the Kurths.
A. MULTIPLE PUNISHMENT PROTECTION
The Court's analysis centers almost entirely on multiple punishment. 179 The Court goes to great lengths to examine the nature of the tax and the possible deterrent or retributive effects it may have. This type of analysis flies directly in the face of the multiple punishments rule spelled out in Hunter. That rule allows multiple punishments to the extent that the legislature authorizes them, despite any possible deterrent or retributive effects. 180 As such, the Court should have limited its punishments inquiry to determining whether the criminal punishment imposed against the Kurths and the tax assessed 86-87 (1967) . Under either the Double Jeopardy Clause or the Due Process Clause, the same rule applies in a multiple punishment inquiry: a consecutive punishment is permissible if the legislature authorizes it. By separating punishments from prosecutions in such a dramatic fashion, however, Scalia may be attempting to give some much needed clarity to double jeopardy jurisprudence.
178 As Justice Scalia remarks in his dissent, "[i]t is time to put the Haper genie back in the bottle," by once and for all separating multiple punishment analysis from multiple prosecutions analysis to avoid further muddying of the double jeopardy waters. Kurth Ranch, 114 S. Ct. at 1959 (Scalia, J., dissenting). 179 The majority addressed the prosecution issue only by asserting the naked conclusion that "[t]he proceeding Montana initiated to collect a tax on the possession of drugs was the functional equivalent of a successive criminal prosecution that placed the Kurths in jeopardy a second time." Id. at 1948. AsJustice Scalia noted in his dissent, this conclusion must rest on the premise that any action which gives rise to a sanction which may be construed as punitive is criminal. In light of the Kennedy-Ward test, this premise is false. Id. at 1959 (Scalia, J., dissenting).
180 See supra note 35 and accompanying text.
by the Department of Revenue, in fact, exceeded that which Montana's legislature had authorized. Applying this analysis, the Court would have concluded that the legislature had authorized both punishments and that therefore, the tax did not violate the prohibition against multiple punishments. Under the standard announced in Hunter, the Court's double jeopardy inquiry would go no further than whether the tax exceeded that which Montana's legislature had duly prescribed.' 8 ' The preamble to Montana's Dangerous Drug tax clearly indicates that the State's legislature intended to simultaneously allow both the criminal sanctions and the tax. 18 2 The preamble indicates that while the State of Montana does not wish to condone the illicit drug trade, it acknowledges that the trade otherwise escapes taxation.' 8 3 Given the burdens the trade has on the State's economy, Montana considers it appropriate that those involved in the drug trade should bear some of these burdens. 84 Thus, Montana wishes to assess a tax on participants in the drug trade in addition to the criminal sanctions already in place.
Since the State brought the criminal sanction and the tax in separate proceedings, the Court's analysis should next have addressed whether the DOR's action violated the prohibition against multiple prosecutions.
B. MULTIPLE PROSECUTION PROTECTION
In their dissents, Justices Scalia and O'Connor found no violation of the prohibition against multiple prosecutions by reasoning that a civil action following a criminal action is simply not a second jeopardy. This reasoning arises out of the idea that a civil action, such as the one initiated by the DOR to collect the tax, never jeopardized the Kurths' interest in finality.
181 Of course, it is also the province of the Court to determine whether the legislature may have substantively overstepped its bounds and authorized an unconstitutional punishment. However, such a substantive review falls not within a double jeopardy inquiry, but rather within a due process or excessive fines inquiry. In general, the finality interest represents a defendant's interests in avoiding the stigma and embarrassment of a second criminal trial and in avoiding the anxiety and uncertainty of a potential indictment and trial after an acquittal or conviction. 18 5 The DOR's action threatened neither of these aspects of the finality interest. The State did not subject the Kurths to the ordeal of a second criminal trial, nor did any prosecutor attempt to reopen their criminal conviction or try to obtain a second criminal conviction. Therefore, in a civil action, by definition, no finality problem arises. Thus, the Blockburger multiple prosecution test should not apply since it operates only to protect a finality interest.
However, the complexity of the double jeopardy protection and the potential vagueness of the labels "criminal" and "civil" may require Similarly, the distinction between a tax and a penalty does not render the Kennedy-Ward test unworkable for purposes of determining whether the proceeding to collect the tax operates as a civil or criminal action for double jeopardy purposes. Courts employ the KennedyWard standard to determine whether a nominally civil sanction acts as a punishment by balancing any punitive and non-punitive purposes of the sanction. 19 1 The Supreme Court originally couched the test in terms of punitive purposes and non-punitive purposes, not in terms of punitive and remedial purposes. 192 In part because courts have largely applied the test only to civil penalties and civil forfeitures, whose non-punitive purpose is remedial, case law applying the test has often erroneously equated the term "non-punitive" with "remedial."
3
185 See supra notes 20 to 25 and accompanying text. 186 Indeed, Justice Scalia retreated from his stance that a civil action is simply not a second jeopardy to address the idea that the label "civil" may not be determinative. He recognized, perhaps, that this stark proposition would allow a legislature to effect any multiple prosecution merely by calling it "civil." Id.
187 Department of Revenue of Mont. v. Kurth Ranch, 114 S. Ct. 1937 Ct. , 1946 Ct. (1994 
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DOUBLE JEOPARDY
A remedial purpose is one type of non-punitive purpose. Another non-punitive purpose, for example, is revenue raising, which is the purpose of a tax.'9 By substituting this purpose into the KennedyWard equation, courts can still evaluate the tax proceeding, notwithstanding the objection that the tax itself serves no remedial purpose. Therefore, the Kennedy-Ward test also places constraints on a proceeding to collect a tax when it follows a criminal prosecution.
In applying the Kennedy-Ward test to determine the nature of the tax, a court must first ask whether the legislature has indicated, either expressly or impliedly, that the label "civil" or "criminal" should apply to the tax. In Helvering v. Mitchell,' 9 5 another multiple prosecutions case, 196 the Court addressed this same matter of statutory interpretation.1 9 7 That case involved a civil penalty, assessed for tax fraud pursuant to section 293 of the Revenue Act of 1928, following the taxpayer's acquittal in a criminal fraud case brought pursuant to a separate section of the Revenue Act. 198 The Court found that in enacting section 293, Congress had intended to create a proceeding for the collection of a civil penalty, not a criminal one. 19 9 As evidence of this intent, the Court noted that Congress had provided for collection of the penalty by distraint, a distinctly civil procedure. 20 0 Similarly, Montana's Dangerous Drug Tax also provides that the DOR may collect the tax by distraint. 20 ' The presence of this distinctly civil collection procedure indicates that Montana's legislature intended to use the "civil" label to describe the tax.
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Next, a court must examine the seven factors enumerated in Kennedy to determine whether the nature of the action may negate the implied intention of the legislature. 203 Third, Montana does not predicate liability for the tax on a finding of scienter. Indeed, even the underlying crime of criminal possession of dangerous drugs requires no scienter. 2 0 Fourth, the tax obviously serves the traditional retributive and deterrent goals of criminal law. Similarly, the tax applies to behavior which the state already punishes as a crime, namely the possession of dangerous drugs.
Despite serving the retributive and deterrent purposes of punishment, the tax does serve a valid non-punitive aim-revenue raising. Whether the tax acts as an excessive sanction in relation to this revenue-raising purpose requires an examination of similar revenue raising taxes. As Justice O'Connor pointed out in her dissent in Kurth Ranch, other states have commonly employed the same tax rate in their drug taxing systems.
C. CONSTITUTIONAL PROTECTION BEYOND DOUBLE JEOPARDY
Rather than addressing separately the rules related to multiple punishments and multiple prosecutions, the Court further obscured the punishment-prosecution distinction and conflated the rules governing each. Finding the stringent multiple prosecutions test insurmountable, the Court pursued only the multiple punishments issue. However, the letter of the Hunter analysis protects against multiple punishments only insofar as they exceed that which the legislature has authorized. The Court found this level of protection too low for its purposes and thus set out to enhance the scope of the Hunter test by selectively including among its ranks the fourth, 2 12 fifth, 2 13 and seventh 2 14 factors of the Kennedy-Ward multiple prosecutions standard.
The Court correctly noted the lack of protection afforded to multiple punishments through the Double Jeopardy Clause and the Hunter test. This perception does not, however, justify the reconstructive surgery it has performed on Hunter, since other Constitutional protections augment the multiple punishment protection.
For example, the Due Process Clause, like the Hunterrule, assures that sentencing courts may only impose sentences which the legislature has authorized. 
